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Institute Examination in Law
By Spencer Gordon
The following answers to the questions set by the board of examiners of the 
American Institute of Accountants at the examination of November, 1934, 
have been prepared at the request of The Journal of Accountancy. The 
answers have not been reviewed by the board of examiners and are in no way 
official. They represent the personal opinions of the author.—Editor, The 
Journal of Accountancy.
Examination in Commercial Law
November 16, 1934, 9 A. M. to 12:30 P. M.
Reasons must be stated for each answer. Whenever practicable give the answers 
first and then state reasons. Answers will be graded according to the applicant's 
evident knowledge of the legal principles involved in the question rather than on his 
conclusions.
Group I
Answer all questions in this group.
No. 1 (10 points):
Backus, in the excitement of a railroad accident, lost unregistered coupon 
bonds and stock certificates endorsed in blank which he had been carrying in a 
brief case. These were found by another passenger who made no attempt to 
ascertain or find the loser but two weeks later sold the bonds and the cer­
tificates. The purchaser paid full value for them and had no knowledge of 
Backus’ loss. Did the purchaser become the legal owner of the bonds and the 
certificates?
Answer: Unregistered bonds are negotiable instruments and the purchaser 
became a holder in due course in that he took them in good faith and for value 
with no notice of defect in the title of the person negotiating them. Stock 
certificates are not negotiable instruments, and at common law even where a 
lost or stolen certificate has been endorsed in blank a bona-fide purchaser ac­
quires no title as against the true owner unless the latter has been guilty of such 
negligence as will estop him from the assertion of his title. As these certificates 
were lost in a railroad accident, it would seem that there was no negligence and 
therefore no estoppel. Thus the purchaser became the legal owner of the 
bonds, but he did not become the legal owner of the stock certificates. (The 
uniform stock transfer act which has been adopted in a number of states pro­
vides that the delivery of a certificate to transfer title shall be effectual though 
made by one having no right of possession and having no authority from the 
owner of the certificate, and under the provision of this act even a thief may 
pass title to a purchaser for value and without notice.)
No. 2 (10 points):
Andrews was appointed trustee of certain real property by a written instru­
ment which specified that the income was to be paid to a named beneficiary 
during the latter’s life and that title to the property was to be conveyed to 
another beneficiary upon the death of the life-tenant. What duties, if any, 
may Andrews delegate to assistants or agents?
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Answer: Andrews as trustee may not delegate discretionary duties such as 
the determination of the use to which the real property is to be put, the rental 
to be asked of tenants, etc. He must make the decision in such matters. He 
may, however, delegate ministerial duties which are usually performed by 
agents. Thus, he may employ janitors, caretakers, etc., and he may even 
employ real-estate agents to collect the rent and attend to the routine affairs of 
management. He must use reasonable care in the selection and supervision of 
such agents and employees.
No. 3 (10 points):
(a) Define “ultra vires” as used in the law with respect to corporations.
(b) Give an example of an ultra-vires act.
Answer: (a) The attempted exercise by a corporation of powers which are 
not incident to those which are either expressly granted or necessarily implied 
is “ultra vires.”
(b) An example of an ultra-vires act would be the opening of a hotel by a 
corporation organized to conduct a newspaper.
No. 4 (10 points):
Watson and Titus were partners, under a partnership agreement which made 
no mention of the death of either. Watson by his will bequeathed his interest 
in the partnership to his wife. Upon Watson’s death, did his wife become a 
partner with Titus by virtue of this legacy in Watson’s will?
Answer: In the absence of an express agreement to the contrary every part­
nership is dissolved by the death of one of the partners, and the only effect of 
Watson’s will would be to leave to his wife his share in the unliquidated partner­
ship assets. His wife did not become a partner with Titus by virtue of this 
legacy.
No. 5 (10 points):
Davis borrowed money from Harrison and gave him as security a power of 
attorney to collect future rents from Davis’ tenants.
(a) Would this power of attorney be cancelled by Davis’ death prior to the 
repayment of the loan?
(b) Can a tenant who knows of Davis’ death discharge his obligation for rent 
accrued prior thereto by paying Harrison?
Answer: (a) The power of attorney, being security for money borrowed, is a 
power coupled with an interest. It is deemed irrevocable and is not cancelled 
by the death of Davis, the principal, prior to the repayment of the loan.
(b) As the power is not cancelled, a tenant knowing of Davis’ death can dis­
charge his obligation for rent accrued prior thereto by paying Harrison.
Group II
Answer any five questions in this group. No credit will be given for additional 
answers and if additional answers are submitted only the first five will be considered.
No. 6 (10 points):
Kenyon was a business man in the city of X. He signed a subscription list 
by which he agreed to contribute $1,000 towards the purchase of a building for 
the local chamber of commerce. Other subscribers for the same amount signed 
this list both before and after Kenyon signed it and Kenyon knew of these other 
subscriptions. The building was purchased in accordance with and in reliance
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upon this subscription list. Can Kenyon be compelled to pay the amount of 
his subscription?
Answer: Kenyon can be compelled to pay the amount of his subscription. 
Although it is difficult to state a logical theory of consideration in such a case, 
the American courts recognize the creditors’ right to enforce payment of a 
business subscription, on the theory that such a subscription is an offer to con­
tract which becomes binding as soon as the work toward which the subscription 
was promised has been done or begun or a liability incurred in regard to such 
work on the faith of the subscription.
No. 7 (10 points):
Define and explain briefly (a) patents, (b) copyrights and (c) trade-marks.
Answer: (a) Letters patent are granted to inventors by the United States 
and give the full and exclusive right of making, using and selling to others to be 
used the invention for the term of years stated in the patent.
(b) By complying with certain United States statutes as to registration, 
authors or publishers may obtain copyrights which give them the exclusive 
right to multiply, publish and sell copies of literary or artistic productions. A 
copyright is thus the right to make such a work public and still retain the bene­
ficial interest in it.
(c) A trade-mark is a sign, device or mark by which articles produced or 
dealt in by a person or firm are distinguishable from those produced or dealt 
in by rival manufacturers or dealers. The exclusive right to a trade-mark is 
obtained by prior use.
No. 8 (10 points):
A drawee of a draft, in answer to an inquiry by the payee, wrote that he 
would honor a draft for $1,000 by Samuel Thompson. A draft on this drawee 
by Samuel Thompson for $1,000 was duly presented but acceptance was re­
fused because the words “with exchange” had been added. Can the payee 
collect from the drawee?
Answer: The drawee’s acceptance by separate written instructions was a 
binding acceptance, but the drawee can not be held liable for a larger amount 
than $1,000, the amount stated in his acceptance. The alteration of the in­
strument did not invalidate it except to the amount in excess of $1,000, and 
assuming that the payee gave value for the bill the payee can collect $1,000 
from the drawee.
No. 9 (10 points):
Define “common law” and briefly differentiate it from statutory law.
Answer: The common law comprises the body of those principles and rules of 
action relating to the government and security of persons and property which 
derive their authority solely from the usages and customs of immemorial an­
tiquity or from the judgments and decrees of the courts recognizing, affirming 
and enforcing such usages and customs, as distinguished from the law created 
by the enactment of legislature (statutory law). The common law is particu­
larly the ancient unwritten law of England.
No. 10 (10 points):
In a state where gambling is and always was unlawful, Olsen owes Marks a 
gambling debt and Marks engages Shepard to collect it on a 25 % fee. Shepard
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collects the amount of the debt but refuses to transmit any part of it to Marks. 
Can Marks recover in an action against Shepard?
Answer: There has been a considerable diversity of decision on this point, 
but the present tendency is to hold that justice between the parties demands 
an accounting by the agent in nearly all cases, and that if a third person gives 
to the agent money for delivery to the principal in payment for a crime which 
the principal has committed, the agent is under a duty to execute the trust, at 
least in cases where the crime was complete before any act was done by the 
agent and the payment to the agent is not in itself a part of the crime. Marks 
can therefore recover.
No. 11 (10 points):
Define “stoppage in transit,” state who may exercise this right, and in 
general when the right ceases to exist.
Answer: When the buyer of goods is or becomes insolvent, the unpaid seller 
who has parted with the possession of the goods has the right to stop them in 
transitu, that is to say, he may resume possession of the goods at any time 
while they are in transit, and he will then become entitled to the same rights 
in regard to the goods as he would have had if he had never parted with pos­
session. The right ceases to exist if the buyer or his agent obtains delivery of 
the goods before their arrival at the appointed destination, or if after the arrival 
of the goods at the appointed destination the carrier or other bailee acknowl­
edges to the buyer or his agent that he holds the goods on his behalf and con­
tinues in possession of them as bailee for the buyer or his agent or if the carrier 
or other bailee wrongfully refuses to deliver the goods to the buyer or his agent.
No. 12 (10 points):
Emerson rented a furnished apartment containing a radio connected with 
receiving wires on the roof of the apartment house (with which radios in other 
apartments also were connected). Emerson removed this radio and substi­
tuted one of his own without injury to the connecting wires. At the termina­
tion of his lease he removed his own radio and reconnected the landlord’s. 
The landlord claimed both radios. On what principle of law was this claim 
based? Should the landlord’s contention be sustained?
Answer: The landlord’s claim is based on the law relating to fixtures. The 
landlord evidently contends that Emerson having connected his radio to the 
apartment, the radio became a part of the realty. The law of fixtures is not at 
all well settled, but in this case the best opinion would seem to be that the 
landlord’s contention should not be sustained, because Emerson could readily 
remove the landlord’s radio and replace it, and according to the customs of 
modern life there is nothing permanent about the attachment of the radio.
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